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<some general copyright remarks>





The way copyright laws around the world operate is that 
the moment creative works are created, creators get a time-

limited monopoly that allows them to decide if and how 
others can use this work. 



The scope of © protection in a certain country is determined by that 
country’s domestic copyright laws; i.o.w. there is no such thing as an 

“international copyright”. 

This said, domestic copyright laws have been harmonised through 
international copyright treaties/instruments such as the Berne 

Convention and the TRIPS Agreement.





Why is digital so different as 
far a © is concerned?



üunlimited number of 
copies

ü virtually instantaneously

ü no loss of quality

ü easy to modify

ü easy to distribute 

ü distribution of copies 
around the world in 
seconds

ü new search and linking 
capabilities

üSometimes no human 
author

ü“multimedia” works 

ü…





1. reproduce
2. make adaptations
3. broadcast
4. distribute
5. perform
6. display in public
7. cause a work to be transmitted in a diffusion service

Exclusive rights (“use”), e.g.



1. Originality
2. Material form
3. (Qualified Person)

Basic requirements for © protection

No registration necessary
The idea itself is NOT protected



Default & automatic All Rights Reserved situation

à permission is thus required for most uses, regardless of 
whether or not it is easy to locate / contact the © owner.



Author = (first) owner 

Ownership

but in employer-employee relationships (incl. at universities) the 
employer usually owns the copyright according to our © law

and contracts (eg funding or publishing contracts) often also affects 
© ownership…



üdepending on the nature of work 

ürule of thumb for literary works, musical and 
artistic works (other than photos): end of the 
year in which the author dies + 50 years

Duration of copyright protection in SA



Copyright infringement



Assignment
transfer of rights permission to make 

use of copyrighted 
material

Licensing



<humanities research-related questions concerning 

(1) the use of third-party material
(2) (ownership) rights in the digitisation projects



§ - Material in the “public domain”

- permission (licence) from the rights owner, incl. open 
licences such as Creative Commons

- Relying on copyright exceptions & limitations

Use of third party material



The public domainPublic domain works are those works 
whose use is not (or no longer) 
restricted by copyright; they can 
freely be used, without permission –

but moral rights may still apply & what is 
in the public domain in SA may not be in 
the public domain elsewhere ((P) if 
accessible over the Internet)

•Copyright term is expired

•Works that are not copyright protected (in 
SA eg official texts of a legislative, 
administrative or legal nature)



§ - Material in the “public domain”

- permission (licence) from the rights owner, incl. open 
licences such as Creative Commons

- Relying on copyright exceptions & limitations

Use of third party material



With permission

Obviously, you may use third party material if 
you have permission from the rights owner(s) / 

CMO to do so.

• Case-to-case

• Blanket licence

• Open licence such as CC (upfront permission)



Number of CC licensed works





Examples for heritage 
curation



§ - Material in the “public domain”

- permission (licence) from the rights owner, incl. open 
licences such as Creative Commons

- Relying on copyright exceptions & limitations

Use of third party material



Copyright exceptions and limitations

Copyright e&l curtail the exclusive rights assigned by copyright 
law to the copyright holder. They do this to promote the public 
interest and to respect users’ legitimate interests in using copyright 

protected material in certain circumstances without the 
permission of the rights holder.



Relevant examples

üFair dealing (for limited purposes: study, research, private use)

üExceptions for educational purposes

üExceptions for libraries and archives 

üQuotations

üEtc.



“Often, the scope of (educational) exceptions and 

exceptions for libraries and archives is unclear, 

particular in the digital environment.”

But:



The Copyright Amendment Bill, 2017



In SA, we do currently NOT have a general 
provision (like the US FAIR USE provision) that 

generally allows the permission-free use of copyrighted 
materials if certain requirements are met (incl. that the 
market of the original work is not adversely impacted)!!



Exceptions and limitations





<humanities research-related questions concerning 

(1) the use of third-party material
(2) (ownership) rights in the digitisation projects



Boils down to the question: What rights do entities really have if they digitise (public 
domain) materials, e.g. do they own © in the digital copies? (Not clear; grey area!)

No doubt, “digitisers” often claim some form of copyright in the digital copies but I 
am not so sure the law actually supports them in this.

We experience problems around the
free, public presentation of materials
– like the writings of 19th century 
black authors – now held in 
commercial databases … the core 
problem is really about the renewal or
invention of expired copyright in new
digital forms.



Was a new (derivative) original work created in the digitising process?

In SA we have a low standard for originality (by still following the “sweat of the 
brow” doctrine which considers effort and labour invested as sufficient for 
originality). If our courts were to confirm this approach then a new original work 
would arguably be created through digitising, however

– very few countries still follow the sweat of the brow approach and recent SA case law also 
seems to suggest some deviation from it (Moneyweb vs Media24)

– & if so, scans would only be protected – similar to the protection of photographs – if a 
creative spark (US) / intellectual creation (Europe) is involved in the digitising process, rather 
than “just” effort.  

We experience problems around the
free, public presentation of materials
– like the writings of 19th century 
black authors – now held in 
commercial databases … the core 
problem is really about the renewal or
invention of expired copyright in new
digital forms.



This said:

A compilation of works could, in SA, be protected separately as a “published 
edition” 

And: © possible for layout etc aspects of the work (but not the work itself).

We experience problems around the
free, public presentation of materials
– like the writings of 19th century 
black authors – now held in 
commercial databases … the core 
problem is really about the renewal or
invention of expired copyright in new
digital forms.



Thus:

Rather than relying on copyright here, it seems preferably for those who 
digitise / “own” commercial databases to rely on contractual (TOS) / drm
measures to control access and allow monetisation –

but among other things, this comes at the expense of effectively locking up 
public domain works; usually without due regard to uses that are legally 
permitted under © law.

We experience problems around the
free, public presentation of materials
– like the writings of 19th century 
black authors – now held in 
commercial databases … the core 
problem is really about the renewal or
invention of expired copyright in new
digital forms.



Thank you!

my email address is: 

tobias.schonwetter@uct.ac.za

Twitter: @tobyschonwetter



Creative Commons Licence

This presentation is licensed under a 
Creative Commons Attribution-ShareAlike 4.0 International License. 

To view a copy of this license, visit 
http://creativecommons.org/licenses/by-sa/4.0/



Orphan works, s22A



• Now allowed, it seems.

Parallel importation, s28



Exceptions and limitations




